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Memorandum 68-82
Subject: Suggested New Topic--Parcl Evidence Rule

The staff suggests that the Commisslon should request authority
to make a study to determine whether the parol evidence rule should be
revised. Fxhibit I is the statement that could be included in our
Annuel Report if the Commission determines that it wishes to study
this topic.

Also attached is a letter from Earl Schuller suggesting & study

of this topic end a copy of the opinions in Masterson v. Sine. If you

have any doubt that this toplc needs study, please read the opinions
in the Mesterson case. We could also provide you with a copy of the
1968 Cornell law Review article (cited in Exhibit 1) which demonstrates

that the parol evidence rule is a sick" rule.

Respectfully submitted,

John H. DeMoully
Executive Secretery



Memorandum 68-82 EXEIBIT I

A study to determine whether the parocl evidence rule should be

revised,

The parol evidence rule determines the provabllity of a prior
or contemporaneous oral agreement when the parties have assented to

a written agreement. The California statutory formulation of this
1

rule was enacted in Section 1856 of the Code of Civil Procedure
2
in 1872. Since that date, the rule has acquired a substantial

1. Section 1856 provides:

1856. When the terms of an agreepent have been
reduced to writing by the parties, 1t is to be considered
ag containing all those terms, and therefore there can be
beiween the parties and their representatives, or successors
in interest, no evidence of the terms of the agreement
other than the contents of the writing, except in the
following cases:

1. Where a mistake or imperfection of the writing is
put in issue by the pleadings;

2. Where the validity of the agreement is the fact in
dispute.

But this section does not exclude other evidence of
the circumstances under which the agreement was made or to
which it relates, as defined in Section 1860, or to explain
an extrinsic ambiguity, or to establish illegality or fraud.
The term agreement includes deeds and wills, as well as contracts
between parties.

o, Variations on the theme stated in Section 1856 appear in Civil Code
Code Sections 1625, 1639, and 1640:

1625, The execution of a contract in writing, whether
the law requires it to be written or not, supersedes all
the negotiations or stipulations concerning its matter which
preceded or accompanied the execution of the instrument,

1639. When a contract is reduced to writing, the
jntention of the parties is to be ascertained from the
writing alone, if possible; subject, however, to the other
provisions of this Title.

16L0. When, through fraud, mistake, or accident, a
written contract fails to express the real intention of the
parties, such intention is to be regarded, and the errcheocus
parts of the writing disregarded.

-1-



Judicial gloss, reflecting a variety of purposes and policies and
resulting in a maze of conflicting tests and exceptions.3 The
Uniform Commercial Code, enacted in (alifornia in 1963, contains

a significantly different, more modern version of the rule to
apply to commercial transactions. A study should be made to
determine whether the conflict between these statutofy statements
of the rule should be eliminated and the extent to which the parol

avidence rule should be revised.

Prepared byé

J.ieik Horton
Juniqr Counsel

3. See Masterson v. 8ine, 68 A.C, 223, 65 Cal. Rptr. 545, 463
P.2d 561 (1968); Sweet, Contract Meking and Parol Evidence:
Diagnosis and Treatment of & Sick Rule, 53 Cornell L. Rev.
1036 (1968).

4. Cal. Commercial Code § 2202 pfovides:

2202. Terms with respect to which the confirmatory
memoranda of the parties agree or which are otherwise set
forth in a writing intended by the parties as a final
expression of their agreement with respect to such terms
as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous
oral agreement but may be explained or supplemented

(a) By course of dealing or usage of trade (Section
1205) or by course of performance {Section 2208); and

(b} By evidence of consistent additional terms unless

the court finds the writing to have been intended also as a
complete and exclusive statement of the terms of the agreement,

-
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“ ADVANCE CALIFORNIA REPORTS

-GASES DETERMINED IN THE SUFRENRE COURT
Edited and Published Weekly by

BANCROFT -WRITNEY COMPANY

(Sae. No. 7725. Iu Bank. Feb, 6,1968.]

REBECCA D. MASTERSON et al,, Plaintiffs and Reapond.-
ents, v. LU B. SINE et al,, Defendants and Appellants,

{On hearing after decision by the Court of Appenl, Third Appel-
late Distriet, Civ. No. 11384, certified for nonpublication. Judg-
ment reversed. ] ‘ ' )

-{1] Vendor and Purchaser--Option to Repurchase—Construetion:
Extrinsfe Evidence.—In construing the grantors’ option $o re-
purchase in & deed conveying their ranch, the court properly
adiuifted extrinsic evidence to render the repurchase price
suffleiently certain to permit spesific perforinanee by showing
that such price, deseribed in the deed as . | . the zeme con-
sideration as being paid leretofore plus . . . depreciation
value of any improvemaents . . .” was meant by the grantors
and graniees to be $30,000 plas expenditnres for improvements

. by the grantees lpse depreciation allowsable under federal in-

- .some tax regalations at the time of exervising the option.

{2} Bvidence—Extrinsic Bvidence—Rule—When the parties to a
written contract have agreed io it as an “integration”, pamely,
& complete and flual embodinient of the terms of the agree-
ment, parol cvidenee eannot be used to 2dd te or vary its
terms. ’ -
(3] Id.—Extrineic Bvidence: Fxceptions to Rule-—Where Agree-
ment Is Incomplete~~VWhen enly pert of & written conlraet is
_ integrated, pavel evidence cannot be used to add to or vary the
«  terms of thel part, but parol ovidence may he used to prove
elements of the agreenent not reduneed to writing.

McK. Dig. References: [1] Vendor and Purehaser, 8§ 40, 99;
Evidence, 8§ 348, 308; (2] Fvideuee, §327; (3] Bvidence, §8 327,
364; (4] Evidence, § 366; [5] Evidence, $§ 366, 376; [6] Evidence,
§375; 7] Vendor and Purchaser, §8 40, 99; Evidence, §§ 348, 398;
Assignments, § 82; [8, §] Assigrovents, 22, -

(223)




224 - MASTERSON v. SiNE {68A.C.

[4] I&—~Extrinsic Bvidence—Exceptions to Bnle—Test of Com-
pleteness.—The erucial issue in determining whether there has
been an integration is whether the partics intended their writ-
ing to sezve as the exclusive embodiment of their agresment,

[5} ¥A-—Extrinsic Evidence—PExceptions to Rule—Test of Com-
" pleteness: Prior or Uontemporanecns Agresmentis.—The eir-
cumstances at the time of writing & contract may aid in deter-
- mining whether the parties intended it to be integrated, and
_any eollateral agreement must be cxamined to determine
.whether the parties intended the subjects of negotiation it
dealt with to be included in, exeluded from or otherwise af-
fesied by the wriling, even though the written contraet may
bave expressed the parties’ .intention to nullify antecedent
understandings or ngrecments, -

. [6] Id.—Extrinsic Bvidence—Exceptions to¢ Rule—Prior or Oon-
. temporaneons Agreemente—When Inadmissible.—Evidence of
oral collateral agreements should be excluded only when the

fact fiuder is likely t6 be misled.

+ [T% 7h] . Vendor and Purshaser—Option To Repurchase—Constrne-
tion: Extrinsic Beidenco—In & nonjury declaratory relief ae-
tion by a bankrupt's wife and trusteo in bankruptey to estab-
fish their right to enforee an option to repurchase & ranch that

_ the bankenpt and his wife, ag tenants in eommon, bkad eonv-
- veyed fo hig sister and brother-in-law, it was reversible error
- to exelude exirinsie evidence offered to show that the parties

had agreed that the option was personal to the grantors so as
to keep the property in the family, where the option elause in
the deed of conveyance, silent on the guestion of assignability,
did not.explicitly provida that it contained the complete agree-
ment, and where, in light of the grautors’ inexperience in land
transactions, the condition of nonassignability might “natw-
ally” have heen made the subjeet of a scparate collateral agree-
ment, ’

. [8] Assignment—Righis Assignable—Stipnlations Against Assign-

' ment-—In the absence of & controlling statute the parties may

. provide that a eontrast right or duty is nontransferable.
{9] Id--Rights Assignable—Stipnlations Against Assigmment—
Implied.~FEven when there is no explicit agreement, writien or
oral, that eontractunl duties shall be personal, courts will ef-

[6] Sce CalJur2d, Evidence, §2066; Am.Fur.2d, Evidence,
§§ 1049, 1050, A o
{7] Aduissibility of parol cvidence with respeet to reservations
or exeeptions upon conveyance of real property, note, 61 ALR.24
1890, : S
'[8] See CalJur.2d, Rev., Assignments, § 17; Am.Jur.2d, Assipn-
ments, § 22, . :
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fectuate a presmmed intent to that effeet if the eircumstances
indicate that performance by a substituied peraon would be
- 'differeat from that eontracted Tor.

APPEAL from a judgment of the Superwr Odurt of Glemz _

'ceunty Richard E. Pation,* Judgs. Heversed.

Aet.:on for declaratory rehef to establish plaintif’s nght.

" “to enforee an option to repurchase e¢ertain real property.

Judgment declaring plaintifi's nght to exercise the option
reversed,

Rawling Goﬂman and Noel Wat.kms for Defendants and
Appella.nts

. Glicksherg, Kushner & Goldberg, Lawrence Goldberg, Troce

' & Veal, Harlan Veal and Duard F. Geis. for Plaintifis and -

Respon{lents

TRAYNOR, C. J.—Dallas Masterson and ins wifc Rebeces,
owled a ranch as ienants in eommon. On February 25, 1958,

- they conveyed it to Medora and L Sine by & grant deed *“Re- _

serving unte the Grantors herein an option to purchase the
above deseribed property on or befors February 25, 1968°° for
the “same consideration 2s being paid hcretofore. plus their
depreciation value of any improvements Grantees may add to
the property from end after two and a half years from this
date.”’ Medora is Dallas’ sister and Lu’s wifc. Since the con-
veyance Dalles has been adjudged bankrupt. His trastee in
bankruptcy and Rebecea brought this declaratory relief ac-
tion to establish their right to enfaree the option.

The case was tried without a jury. Over defendants’ ob;ec-
tion the tris} court admitted extrinsie evidence that by *‘the
same consideration as being paid heretofore’’ both the grant-
ors and the graniees meant the sam of $50,000 and by ““de-
preciation value of amy improvements’ they meant the de-
preemtmn value of improvements to be computed by deduct-

" ing from the total amount of any capitnl expenditures made

by defendants grantees the amount of depreciation allowable
1o them under United States ineome tax reguiataons as of the

- time of the exercise of the option.

The court also determined that the parol ewdenca rule pre-.

*Assigned by the Chairman of the Judicial Conneil,
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cluded admission of extrinsic evidence offered by defendants
to show that the parties wanted the properiy kept in the Mas.
terson family and that the option was therefore personal to the
grantors and could not be exercised by the trustes in. bank.
ruptey. (Horton v. Moore {Gth Cir. 1940) 110 F.2d 189;
Thummess v. Von Hoffman (34 Cir. 1940) 109 F.24 298, 295;
see Bankruptey Act, § T0(a) (5), 11 U.8.C. §110(a) (5).)

The court entered judgment for plaintiffs, declaring their
- right to exercise the option, speeifying in some detail how it
could be exercised, and reserving jurisdietion to supervise the
. manner of its exercise and to determine the amount that plain-
tiffs will be required to pay defendanis for their capital ex-
penditures if plaintiffs decide to exercise the option.

[1] Defendunts appesl. They contend that the option pro-

" vision is too unecertain to be enforced and that extrinsis evi-
dence as to its meaning should not have been admitted. The
_trial court properly refused to frastrate the obviously de-
clared intention of the grantors to reserve an option to repur-
chase by an overly metieulous insistence on complctenass and
clarity of written expression. (See Celifornic Letfuce Grow-
ers, Inc. v. Union Suger Co. (1955) 45 Cal2d 474; 481 [289
P23 785, 40 A LR.2d 496] ; Rivers v. Beadle (1960) 183 Cal.
App2d 691 695-697 [7 Cal. Bptr. 1701.) 1t properly admitted
extringic ev:dc;nce to explain the langvage of the deed (Nof-
giger v, Holman {1964) 61 Cal.2d .J‘J'G 528 {39 Cal.Rptr. 384,
393 P.2d 606} ; Bariiam v. Barham. (1949) 33 Cal.2d 418, 422—
423 {202 P.2d 289] Undon 04l Co. v. Union Sugar Co. {1948)
31 Cal.2d 300, 306 {188 P.2d 470] ; Schmidt v. Macco Consir.
Co. (1953) 119 Cal, App.2d 717, 730 [260 P.24 230} ; sce Farns-
worth, **Meaning®* in the Law of Condracts ( 1967) 76 Yale
L.J. 939 959905 ; Corbin, The Inlerprefation of Words end
the Paral Emdenca Bule (1965) 50 Cornell L.Q. 161} to the
end that the considevation for the option would appear with
sufficient, certainty to permit specific enforeement {sce Me-
Keon v, Sante Claus of Cel., Inc. (1964) 230 Cal.App.2d 359,
364 [41 Cal.Rptr. 43); ‘l’mrow v. Timmsen (1963) 223 Cal,
App.2d 283, 288 [35 Cal. Rptr. 668, 100 A.Y.R.2d 544]). The
trial eourt crred nowever, in cxeludanw the extrinzic evidence
that the option was persenal to the grantors and therefore noa-
. Bssignable, .

[2] When the parties to & written contract ha.ve agreed to
it a8 an ‘‘integration’’—a complete and final embodiment of
the terins of an agrecment—parel evidence cannot be used to
add to or vary its terms. (Pollyanna Homes, Ine. v. Berney
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(1961) 56 Cal2d 676, 679-680 {16 Cal.Rptr. 345, 365 P.2d
401]; Hale v. Bolannon (1952) 38 Cal2d 458, 465 [241 P.2d
4] ; see 3 Corbir, Contracts (1960) §578, p. 357; Rest.,, Con- _
tracts (1932) §§ 228 (axd com. a), 237 ; Code Civ. Proc., § 1856;
" Civ. Code, §1625.) [3] When ounly part of the agreement
is integrated, the same rule applies to that part, but parol evi-
dence may be used to prove elements of the sgreement not re-
duced to writing. (Huise v. Juillard Fancy Foods Co, (1964)
61 Cal.2d 571, 573 [39 CalRptr. 529, 394 P.2d 65); Schwariz
-v. Bhapiro {1964) 225 Cal.App.2d 238, 250 [40 Cal Bptr. 189];
Mangini v. Wolfschmidi, Itd. (1958) 165 Cal.App.2d 192,
200-201 [331 P.2d 728] : Rest., Contracty (1932) §239.)
- [41 The crucial issne in determining whether there has
been an integration is whether the parties infended their writ-
ing to serve &s the exclusive embodiment of their apreement.
{6] The instrument itself may help to resolve that issue, It
may state, for exampls, that “*there are no previous under-
standings or agreements not centuined in the writing,”” and
thus express the parties’ ‘‘intention to nullify antecedent un-
derstandings v agreements.”’ (See 3 Corbin, Contracts {(1360) -
§ 578, p. 411.) Any such eollateral agreement itself must be
exained, however, to determine whether the parties intended
the subjeets of repotiation it deals with to be included in, ex-
cluded from, or otherwise affected by the writing. Cireum-
stances at the time of the writing may also aid in the deter-
mination of such integraiion. (See 3 Corbin, Contracts (1960
§5 562-58¢4; MeCormick, Evidence (1954) §218, p. 441; 9
Wigmore Evidence (3d ¢1. 1940) § 2430, p. 98, § 2431, pp. 102-
- 103; Witkin, Cal. Evidenze (24 ed. 1966) §721; Sehwariz V.
. Shapire, suprae, 229 Cal.A >p.2d 238, 251, fn. 8; contra, 4 Wil-
liston, Contracis (3d ed. 1951) § 633, pp. 1014-1016.) _
California cases have stiied that whether there was an inte-
* gration i3 to be determin .3 solely from the face of the instru-
ment (e.g., Thoremon v. David (19256) 199 Cal. 386, 389-390
1249 1. 513]; Hefner v, Gross (1919) 179 Cal. 738, 742743
[178 P. 860] ; Gardiner v. M Donogh (1905) 147 Cal. 813, 318-
321 {81 P. 964} ; Harrisor v. MeCormick [1891) 89 Cal. 827,
330 [26 P, 830, 23 A St.2lep. 4697), and that the question for
the court is whether it ‘‘appears to be a complete . . . agree-
ment. . . ."" (See Ferguson v. Koch (1928) 204 Cal. 342, 348
[268 . 342, 58 A L. 1176); Harrison v. MeClormick, supra,
89 Cal. 327, 330.) Neither of these striet formulations of the
rule, however, has been coasistently applied. The requirement
that the writing must appear izecraplete on its face has been
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" repudiated in many cases where parol evidence was admitted
ity prove the existence of a separate oral agreement as to any
. matter on which the decument is silent and whieh is not in-
consistent with its terms’’—even though the instrument ap-
peared to state a complete agreement. (E.g, American Indius-
‘. trial Sales Corp, v. Airscope, Inc. {1955) 44 Cal2d 393, 897
{282 P.2d 504, 49 A.LR.2d 1344}, Stockburger V. ‘Dolan
(1939) 14 Cal.2d 313, 317 [94 P.2d 38, 128 A.LLR. 83]; Craw-
ford v. France {1938) 219 Cal. 439, 443 [27 P.2d 6451 ; Buck-
ner v. A. Leon & Co. (1928) 204 Cal 225, 227 (267 P. 693];
Sivers v. Sévers (1898) 87 Cal. 518, 521 [32 P, 571]; ef. Sim-
mong v. California Instituts of Technology {1949) 34 Cal2d
264, 274 {209 P.24 581).) Even under the rule that the writing
alone is' to be consulted, it was found necessary to examine
the alleged collateral agreement before eoncluding that proof
of it was precluded by the writing alone. (Sec 3 Corbin, Con-
tracts (1960) §582, pp. 444-446.) It is thercfore evident that
“1Ple conception of a writing as wholly and intrinsically self-
determingtive of the parties’ intent to make it a sole memorial
of one or seven or twenty-saven subjects of negotiation is an
impossible one.”” (8 Wigmore, Fvidence (34 ed. 1940} § 2431,
p. 103.) For esample, a promissory note given hy a debtor to
his ereditor may integrate all their present contractual rights
and obligations, or it may be only a minor part of an underly-
~ ing executory contract that would pever be disecovered by
examining the face of the note. ' ,

In formulating the rule governing parol evidence, seversl
policies must be accommodated. One policy is based on the
assumption that written evidence is more aceurate than hu-
man memory, ( Germain Fruit Co, v. J. K. Arsby Co. (1908)
158 Cal. 583, 595 [96 P. 819].) This policy, however, can be
adequately served by exelnding parol evidence of agreements
that directly econtradict the writing. Another poliey is based
on the fear that fraud or unintentional invention by witnesses
_interested in the outeome of the litigaiion will mislead the
finder of facts. {Germain Fruit Co. v. J. K. Armsby Co,
. swpra, 158 Cal. 585, 59G; Mitchdll v. Lath (1928) 247 N.Y.
877, 888 [160 N.E. 646, 68 A.L:R. 239] [dissenting opition by
Lehman, J.] ; sec 9 Wigmore, Evidence (3d ed. 1940) § 2431,
p. 102; Murray, The Parel Evidence Eules: A Clarificotion
{(1966) 4 Dugnesne L.Rev, 337, 338-33%.) MeCormick has sug-
" gested that the party urging the spoken as against the writ-
ten word is most often the economice underdog, threatened by
severe hardship if the writing is enforeed. In his view the
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parol evidense rule arose to allow the eourt to eontrpl the ten-
dency of the jury to find through sympathy and without & dis-
passionate assessment of the probability of frand or faulty
memery that the parties made an oral sgreement collatoral
to the written contract, or that preliminary tentative ajgree-
ments were not abandoned when omitted from the writing.
{Bee MecCormick, Ewvidence (1934) §210.) He recognizes,
however, that if this theory were adopted in disregard of all
other considerations, it wonld lead to the exclusion of testi-
monx cencerning oral agreements whenever there is a writing
and thereby often defcat the true intent of the partics. (See

. MeCormick, op. ¢it. supra, § 216, p. 441.)

[6] Evidence of oral collateral agreements should be ex-
eladed only when the fact finder is likely to be misled. The .
rule must therefore be based on the eredibility of the evidence.

One such standard, adopted by seetion 240(1) (b) of the Re-

statement of Contracts, permits proof of a coliateral agree-
ment if it iz such an agresment as might selurelly be made

- BS & separate agreement by parties sitnated as were the parties

*

" to the written contrset.”” (Yitalies added; see MeCormick,

Evidence (1954) § 216, p. 441; ses also 3 Corbin, Contracts
{1960) § 583, p. 475, § 594, pp. 568-569 ; 4 Williston, Contracts -
(3d ed. 1961) §638, pp. 1039-1045.) The draftsmen of the
Uniferm Commercial Code would exclude the evidenee in

‘still fewer instances: *‘If the sdditional terms are such that,

if agreed upon, they would ceriainly have been included in

. the document in the view of the eourt, then evidenee of their

alleged making must be kept from the trier of fact.” (Com. 8,
§2.202, italics added.)? '

[Ta] The option clavse in the deed in the present case
does not explicitly provide that it contains the complete agree-
ment, and the deed is silent on the guestion of assignability,
Moreover, the difficulty of accommodating the formalized
structure of a deed to the insertion of eollateral agreements
makes it less likely that all the terms of such an agresment

1orbin seggests that, even in situations where the epurt concludes that
it would not have besr natural for the pariies to include the collateral
agreements in the ‘writing, parol cvidenece of such aprecwments should
nevertheless be permitted if the eourt iz eonvineed that the unastural
acteally happened in the case being adjulicated. (3 Corbin, Contrnets,
§ 485, pp. 478, 480; of. Murray, The Porol Evidence Eule: A. Clarification
{1986} £ Dugpiesne L. Fev. 337, 341-342.) 'I'his suggestion may be based
on & belief that judges are not likely to bs misled by their sympathies,
If the court believes that the porties inteaded a collatersl sgrocment to
be effective, there i3 no reason to keep the evidense from the jurs.
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were included.? (See 3 Corbin, Contracts (1860) §587; 4
Williston, Contracts {34 ed. 1961) §643; 70 A.L.L. 752, 759
(1831} ; 68 AY.R. 245 (1930).) The statement of the reserva-
tion of the option might well have been piaced in the recorded
deed solely to preserve the grantors' rights against any pos-

. sible future purchasers, and this function eould well be served

without any mention of the parties’ agreement that the option
was perscnal. There is nothing in the record to indicate that
the parties to this family transaction, through experience in
land transactions or otherwise, had any warning of the disad-
vantages of failing to put the whole agreement in the deed.
This ease is one, therefore, in which it can be said that & eol
lnteral agreement Such as that alleged “‘might naturally be
made as a separate agreement.”’ A fortiori, the case is not ona
in which the parties ‘“‘would cerfainly’’ have included the
eollateral egrecment in the deed. ,

It is contended, however, that an option agreement is ordi-
narily. presumed to be assignable if it contains no provisions
forbidding its transfer or indicsting that its performance in-
volves elements personal to the parties, (Mott v. (ine (1927)
200 Cal. 434, 450 [258 P. 718]: Alman v. Blewatt (1928) 93
Cal.App. 516, 523 {269 P. 751!, The fact that there is a writ-
ten memoranduni, however, dies not necessarily preclude
parol evidence rehutting a term tha: the law would otherwise

_presume. In American Indusiricl Sales Corp, v. Adirscope,

Ine., supra, 44 C212d 393, 397-3.8. we held it proper to ad-
mit parel evidence of a contemp ,raneons eollateral agreement
as to the place of payment of a 1(te, even though it contra-
dicted the presumption that a not », silent as to the place of
bayment, is payabla where the cred: tor resides. [For other ex-

‘amples of this approach, see Rick! - v. Union Land ete. Co.

(19003 129 Cgl. 867, 375 [62 P. 39 [presumption of time of
delivery rebutted by parol evidenee: ; Wolters v. King (1897}
119 Cal. 172, 175.176 {51 P. 35] |pr swption of time of pay-
ment rebutted by parol eviden ¢}; Wangind v. Wolfsehmidy,
Lid., supre, 165 CalApp 2 1), 198201 [presumption of
duration of an egency con’ 4t 1¢bntted by parol evidenee] ;
Zinn v, Ex-Cell-O Corp. (1357 + 148 Cal. App.2d 56, 73-74 [306

28en Coble v. Dolson (1062} .03 CalApp2d 272 [21 Cal.Rpir, 769],

.~ 'Where the deed piven by o renl ¢ = fo Jeveloper to the plaintiffs contaimed

a eondition that prantecs wouli z v build 8 pler or hoathouse. Despite
this roferenes in the deed to the «a veet of beribking for boate, the court
sllowed plaintifis to prove b pa. o evidemce that the condition was
agreed to in refarn for the dew: ope’s oral promisc that plaintiffs were
to bave the uae of two boat sp e ¢ nearby.
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P23 1017}; see also Rest., Contracts, §240, com. c)® Of
eourse & siatate may preclude parol evidenee to rebut a stato-_
tory presumption. (B, G Neff v. Ernst {1957) 48 Cal2d 628,
635 [311 P.2@ 489] {commenting on Civ. Code, § 1112} ; K-
foy v. Frifz (1954) 125 Cal App.2d 291, 293-294 [270 P.2d

8Couunsel for platutiffs direct our stiention to numerons eases that they
contend establish that parol evidence may nover be ueed to show a col-
“Jateral agrecment eomtrary to o term that the low presunies in the
absance of an agreement. Ju esch of these cases, howover, tha deeision
turned upon the cowrt’s belief that the writing was a complete integra-
tion und was 1o mors than an appiication of the rols that parel evidence
canaot be ussd to vary the terms of & complotely integrated agresment.
{Cf, Giscussion in Mangini v, Woilfichmidt, L1d, supra, 165 Cal App.2d
192, 203.) In Cordiner v. MeDonogh, supra, 147 Cul. 313, 319, defend-
snts sought t6 prove o eollateral agrecment thal beans sold themn wers
1o gonform 1o a sample caviier given, Tho eourt purportedly looked only
to the face of the writing to Aecido whether parol evidence was admisel-
ble, and guck avidonce wonld he ezeluded if the writing was ““elenr and
eomplote. !’ *Defendants argued that the written order wos not complote
- because it did not fx a time and place of delivery, but the court answered
that the failuxe to state those terins did not vesult in imecompletonasa
bocauss the law would popply them by implicntion, This desision was
bazed on‘the helief that the gquestion of admissibility had to be decided
from the faee of the instrument alone. Virtually every writing leaves
soice terms fo be implied and ahmost none would gnalify as integrationy
without implying some terms. The deecision was thercfore a prodect of
an outmoded approach to the purol evidence rule, not of ony compulsion
to pive conclusive ¢ffact to presumptions of nnphed torms,

In Stendard Boxr Co. v. Mutuel Biscuit Co. (1908) 10 Cal.App. 7485,
750 [103 P. 938], tke rationzle of Gardiner v. MeDonogh was cxtended
to exelude cvidence of an agreement for a time of performauce other
than the *‘roasonabls time?’ dmplied by low in & sitoation where the
writing, althoagh stating ne time of performanee, was ‘‘clear aud com-
plete wher aided by that which is imported fato it by logal implication, *?
This desision was simply an applicntion of the then-current theory regard-
ing intogration. The sourt regardsd the instrument as o eomplete integra-
tion, and it therefora precluded proof of eollateral agrecments, Since it
is now clear ihat intepration cannet be detormived fram the writing
alone, the deeision is nol autboritative Insofsr as it finds & complote
integration. There is no reason to belleve that the court gave any inde-
'pendent signifieance to implied terms, Had the sourt found from the
writing alone that there was no integration, there is nothing to indicate
that it would have excludad pronf contrary o terms it would kove other-
wise presmmed,

In Bufolo Arms, Ine v. Restler Co. {1960) 179 Cal.App.2d 700, 710
{4 CalXptr. 103], the ecurt refused to adndt parol evidencs shomng a
“eollateral oral agcasment that & uyer would Lave more than the ‘‘reason-
ablo time?* presumad by law fr refuse gocds, but the decision is bascd
on & conclusion that the writing om its foce was a complete sxpression
of the agreement. Tu Ja France v. Kashishion {1328) 204 Cal 0643, 645

269 P, 8551, and Fopler v. Purliser (1032) 127 CalApp. 554, 55560

156 P24 303), there are ng slear ﬁudmgs concorning tho eomplcteness
‘of the writings; but tho argument in esch sase is borrqwed from the
Blanderdd Box Co. decision and thus jmplies o Bnding ' of a complete
integration. Calpetro Producers Syadicate v. ¢ M, Woods Go {1929}
206 Cal. 246, 847-24E, 2528 {274 P, €5], rolies on Standard Box Co. and
expressly finds a eomplcte intepration. .
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579] [applying Deering's Gen. Laws, 1937, Act. 652, §15(a)];

_see also Com. Code, §9-318, subd. (4).) Here, however, there

is no such statute. [8] In the gbsence of a controlling stat-
nte the parties may provide that o contract right or duty is .
nontransferable. (La Bue v. Groezinger (1890) 84 Cal. 281,
288 [24 P. 42, 18 Am.StRep. 179] ; Benton v. Hofmann FPlas-
tering Co. (1962) 207 Cal.App.2d 61, 68 [24 Cal.Rptr. 288] ;
Parkinson v. Coldwell (1954) 126 CalApp.2d 548, 552553
[272 P.2d 934); sce 4 Corbin, Contracts {1951) §§ 872-873.)
[#] Moreover, even when there is no explicit agreement—
written or oral—that contracival duties shall be porsomal,
courts will effectuate a presumed intent to thai effect if the
cirepmstances indicate that performanee by a substituted

- person would be different from that contracted for. (Farm-

land Irr. Co. v. Dopplmaier (1957} 48 Cal2d 208, 222 [308
P24 732, 66 ALR.2a 690] ; Prichard v. Kimball (1923) 190
Cal, 757, 764-765 [214 P. 868] ; Simmeons v, Zimmerman (1904)
144 Cal. 256, 260-261 {79 P. 451, 1 Ann.Cas. 850] ; Ls Rue v,
Groczinger, supra, 84 Cal. 281, 285; Coykendall v. Jackson
{1936) 17 Cal.App.2d 729, 731 [62 P.2d T46]; sec 4 Corbin,
Contreets (1931) §865; 8 Williston, Contracts (3d ed. 1960}
§412, pp. 32-33; Rest., Contracts (Tent. Draft No. 8, 1967)
§150(2).) '

[7b] In the present case defendants offered evidence that
the parties agreed that the option was not assignable in order
to keep the property in the Masterson family, The trial court
erred in excluding that evidence.

The judgment is reversed. )

Peters, J., Tobriner, J., Mosk, J, and SBuallivan, J,,
eoncurred.

BURKE, J.I dissent. The majority opinion:

{1) Updermines the parol evidenee rule as we have known
it in this state since at lcast 1872 by declaring that parol evi-
dence shonld have been admiited by the iriel court to show
that a written option, absolute and unrestrieted in form, wes

* intended to be Limited and nonassignable;

{2) Renders suspect iustruments of conveyance ahsolute
on their fuce; :
" {8) Materinlly lessens the reliance whichk may be placed
upon written instraments affecting the title to real estate; and

1In that yenr the Légiahtura et forth the rule o sections 1625 of the

Civil Code and 1538 of the Code of Civil Procedure,
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(4) Opens the door, albeit unintentionally, {0 & new tech-
nigue for the defrouding of creditors.

The opinion perinits defendants to establish by parcl testi-
mony that their grant? to their brother (and brother-in-law) .

of 2 written opiion, absolute in terms, was nevertheless agreed

to be nonassignable by the grantee (now a bankrupt), and that
therefore the right to exercise it did not pass, by operation of
the bankrupley laws, to the trustee for the heneﬁt of the
grantee's ereditors.

And how was this to be shown? By the proffered bestamony
of the bankrupt opticnce himself! Thereby one of his assefs
{(the option to purchase defendants’ California ranch) would
be withheld from the trustes in bankruptey and from the

bankrupt’s ereditors. Understandably the trial court, as re-

quired by the parol evidence rule, did not allow the bankrupt.
by parcl to so contradmt the unquahﬁcd Innguage of the writ-
ten option.

The conrt properly adm:tted parol evidence to explain the
intended meaning of the ‘‘same consideration'' and ‘‘depre-
ciation value'’ phases of the writlen option to purchase de-
fendanis’ land, as the intended meauing of these phrases was
not clear.- Yowever, there was nothirg mnbiguous about the
gronfing language of the option and 1.0t the slightest suzges-
tion in the document that the option was to be nonassignable.
Thus, to permit such words of limitat’or to be added by parol
it to condradict the absolute nsture of the grant, and to
directly violate the parol evidence rule.

Just as it is unnecessary to £ te in & deed to **lot X’ that
the house located thereon goes »r.th the land, it is likewise un-
necessary to zdd to “‘I grant sn op*ion to Jones™ the words
““angd his assigns’’ for the option tc oc assignable. As herein-
after emphasized in more detail, Ui lifornia statutes expressly
declarc that it 45 assignable, and ¢oly if I add language in
writing showing iy intent to with 1d or restriet the right of
assignment way the grant be so I:-.ited. Thus, to-seek to re-
striet the grant by parel is 1o ec :t-adic! the written doeu-
ment in vmlahou of the parol evide: s o rule.

The ma.mnty opinion arrives at iis hold ug via & series of
false premises which arc not supported cithi ~ in the record of
this ease or in sueh Californin authoritics as a: ¢ offered.

¥Pho option was in the form of 2 reservation in o dced; howaver, in
lezal offcet it is the same a3 if i bad been containgd i a scparatc dgen
ment.
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The parol evidence rule is set forth in clear and definite
language in the statutes of this state. {Civ. Code, §1625; Code
Civ. Proc., § 1856.) It ““is not a rule of evidence but is one of
substantive law. . . . The ruls as applied to contracts is sim-
Ply that as a matter of substantive law, a certain act, the act
of embodying the complete terns of-an agreement in a writing

- {the 'integration'), decomes the condract of the porfies.”
(Hale v. Bohannon (1952) 88 Cal.2d 458, 465 {1, 2] [241 P.23 ]
4}, quoting from Esiate of Gaines (1940) 16 Cal2d 255, 264-
265 [100 P.2d 1055].) The rule is based npon the sound prin-
ciple that the parties to & written instrument, after commit.
ting their agreemont to or evidencing it by the writing, are not
permitted to add to, vary or contradict the terms of the writ-
ing by pavol evidence. As aptly expressed by the author of the
present majority opinion, speaking for the court in Parsons
V. Bristol Dev. Co. (1963} 62 Cal.2d 861, 865 [2] [44 Cal.Bptr.
T67, 402 P.2a 839], and in Coast Bank v. Minderhout {1964)

61 Cal2d 311, 815 (38 Cal.Rptr. 505, 392 P.2d 265], such evi-
dence is “‘admissible to interpret the instrument, but #sf fo
give it @ meaning to which it is not reasonably susceptible.®’
{Italics added.) Or, as stated by the same avthor, concurring
in Lenz v. Preed (1960) 53 Cal2d 512, 527 [2 Cal.Rptr. 263,
348 P.2Q 873], “extrinsic evidencs is not admissible to *add to,
detract from, or vary its terms.’ »* {Ttalies added.)

At the outset the majority in the present caso veiterate’ that
the rule ageinst contradieting or varying the terms of a writ-
ing remains applicable when only part of the agreement iz
contained in the writing, and parol evidence is used to prove
elementa of the agreement not reduced to writing. But having
-restated this established rule, the majority opinion inexplic.
ably proceeds to snbvert it. ' :

Each of the three eases vited by the majority (fn. 3, ante)
holds that althongh parol evidenee is admissible to prove the
parts of the contract not put in writing, it is nof agdmissidle

“to vary or contredict the writing or prove eollateral agree-
ments which are snoonsistent therewith, The meaning of this_
rule {and the application of it found in the cases) is that if
the asserted unwritten elements of the agreement would ecn-
tradiet, add to, detraet from, vary or be inconsistent with the

#iting three California easen (ditto, p. 4); Hulse v. Juillard Faney
Foods Co. {1964} 61 Onl.2d §71, 572 |39 Cal.Rpir, 526, 204 P.24 G5 H
Sakwaris v, Shapiro (31964} 229 CalApgp.24 938, 250 [40 Cal.Rptr, 180];
;’fmég?i;;]v. Wolfschmidi, Ltd. (1958) 165 Cal.App.2@ 192, 200-201 [231

2 . : .
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writlen agreement, then such elements may not be shown by
parol evidence, . - .

The contract of sale and purchase of the ranch property
here involved was carried out through a title cCOmpany wpon
written escrow justructions executed by the respective parties
after various preliminary negotiations, The deed to defendant
grantees, in which the grantors expressly reserved an option to
repurchase the property within a ten-year peried and wpon a
specified consideration, was issned and delivered in consum-
mation of the contraet. In neither the written eserow instrue-
tions nor the deed containing the option is there any langnage
even suggesting that the option was agreed or intended by the
parties to be personal to the grantors, and so nonassignable,
The frial judge, on at least three separate veeasions, correetly
sustained objections to efforis of defendant optionors to get
into evidence the testimony of Dallas Masterson {the bankrupt
holder of the option) that & part of the agreement of sale of the
partics was that the option to repurchase the property was
personal to him, and therefors unassignable for benefit of

- ereditors, But the majority hold that that testimony should

have been admitted, thereby permitting defendant optionors
to limit, detract from and contradiet the plain and wnve-
tricied terms of the written option in elear wiolation of the
parol evidenee rule and to open the door to the perpetration of
frand. — :

Options are property, and are widely used in the sale and
purchase of real and personal property. One of the basie ingi-
dents of property ownership is the right of the owner to sell
or transfer it. The author of the present majority opinion,
spesking for the court in Parmland Iry. Co. v. Dopplmaier
(1957) 48 Cal.2d 208, 222 {308 P.2d 732, 66 A 1. R.2d 580], put
it this way : * The statutes in this state clearly manifest a pol-
iey in favor of the frec transferability of all types of property,
inclading rights under contracts.’* (Citing Civ. Cods,
§§ 954, 1044, 14585; see also 40 Cal.Jur.2d 289.291, and cases

4The opinion continues: **Tho terms apd purpose of s contract may
show, howover, fhat it was intended to be nomassignabie.?? With this
qualification of the general rule I am in aecord, but hora it is inapplicable
a9 lanpuage indicating any intenifon whatever to restriet assignability
3z completaly nonoristent.

Efection 10442 ' Property of any kind may be transferred, except s
othorwise provided by thim artiele.’” The only property the artiels pro-
vides eannot bo transferred iz '*A mere possibility, not courled with an

. intercat.”? (§ 1045.)

Bection 1458: ‘' A right ariging out of an cbligation is the properiy of
the person to whom it i3 due, and may be travsferred as such.??
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there cited.) These rights :;f the owner of property to transfer '
- it, confirmed by the eited code sections, are elementary roles

of substantive law and not the mere disputable presumptions
which the majority opinion in the present case would make of
them, Moreover, the right of transforability applies to an op-
tion to purchase, unless there are words of limitation in the
option forbidding its assignment or showing that it was given
because of & peeuliar irust or confidence reposed in the op-
tiones. (Moti v. Cline {1927) 200 Cal. 434, 450 [11] [233 P.
718] ; Prichard v. Kimball (1923) 190 Cal. 757, 764-765 [4, 5]
[214 P, 863} ; Alfman v. Blewstt (1928) 93 Cal.App. 516, 525

.[8] [269 P.751) ; sce also 5 CalJur.2d 393, 395-89G, and cascs

there cited.) Thus, in Prickerd the language of the doctment
stself (B written, sxpressly nonassignable lease, with option to
buy) was held to estadlish the trust or confidence reposed in
the optionee and so to negate assignability of the option.

"The right of an optionee to transfer his option to purchase
property is accordingly ene of the basic rights which aceom-

panies the option unless limited under the langnage of the on-

tion itself. Po allow an optionor to resort to parol evidence to
support his assertion that the written option is not transferable
is to authorize him to limit the option by attempting to restrist
and reelaim rights with which he hus alveady parted. A
clearer vislation of two substantive and basic rules of law—
the paro} evidence rute and the right of free transferability of

- property--would be difficult to coneesive.

The majority opinion aitempts to buttress its approach by
asserting (ditto, pp. 5-6) that “*California cases have stated
that whether there was an integration is to be determined sole-
ly from the face of the instrument {eitstions], and that the
question for the court is whether it ‘appears to be a complete
-« . gtgreement. , . . [eitations),’” bul that “*Neither of these
sirict formalations of the rule . . . has been consistently ap-
plied.’’ . ' .

The majority’s elaim of inconsistent application of the
parol evidence rule by the California eourts fails to find sup-
port in the examples offered. First, the majority opinion as-
serts (ditto, p. 6) that ‘' The requirament that the writing must
appear incomplete on its fare has been repudiated in many
cases where parol evidence was admitted ‘to prove the exist.
ence of a separate oral agreement as to any matter on which
the dosument is silent and which is not incousistent with its
terms’—even though the instrument appeared 1o state a eom-
plete agreement. [Citations.]’’ But an examination of the

R
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cnses cited in sopport of the quoted statement discloses that
on the contrary in every case which is pertinent here (with a
single exception) the writing was cbviously incomplete on its
face.® In the one exception {Sieckburger v. Dolan (1939} 14
Cal2d 318, 317 [94 P.2d 83, 128 A.L.R. 83]) it was held that
lessors under & lease to drill for oil in an area zoned against

_guch drilling should be permitted to show by parcl that the

lesseo had contemporaneously agreed orally to seek a variance
—an pgreement which, as the opinion points out, did not con-
tradict the written contract. Bui what is additionally note-
worthy in Steckburger, end controlling here, is the further
holding that lessors could not show by parol that lessce had
orally agreed that a lesse provision suspending payment of
rental under certain circumstanees would not apply during
certain periods of time—as ‘‘evidence to that effect would
vary the terms of the contract in thet particular . .. .7 (P,
817 [5] o£14 Cal24d,) :

. In further pursuit of what would appear to be nonexistent
support for its assertions of inconsistency in California cases,
the majority opinion next declares (ditto. p. 6) that “Even
under the rule that the writing nlone is to be consulted, it was
found neesssary to examine the alleged collateral agreement
before concluding that proof of it was precluded by the writing
alone. (See 3 Corbin, Contracts (1960) § 582, pp. 444-446G.) "’
Not only are no California eases cited by the majority in sup-
posed support for the guoted declaration (offered by the ma-
jority &s an example of inconsistent applications of the parol

" evidence rule by California courts), but 3 Corbin, Contracts,

which the mejority do cite, likewise refers to no California
cases, and makes but seanty citation to any cases whatever.
In sny cvent, in what manner other than by ‘‘examining’ an
alleged collateral agrcement is it possible for a eourt to rule

upon the admissibility of testimony or upon an offer of proof’

with respect o such agreement!

Thus in dmerican Industrial Sales Corp. v. Airscops, Ine. (1955} 44
Cal 23 298, 397 [282 P.24 504, 48 ALR.2d 13441, the eontract wap silent
g+ to the place of payment for property purchased; in Crawford v.
Franee (19523 219 Col. 439, 448 (27 P.22 6451, a contract for an archi-
toct®s fee based upon tho cost of u building was silenf ag to such cost;
in Buckner v. 4. Leon 4 Co, {1828) 204 Cal. 225, 227 [247 P. 603), 2
contrgot for sale and purchase of grapes was silent as to which party
was {¢0 furnish the Jug bozes required for delivery; in Sivers v. Sivers
{1893) BT Cal. 518, 521 [32 P, 571], » written agreement to repay money
Toaned waa silent ag to the time for payment; and Simmons v. California
Institute of Technology (1949) 34 Crl.2d 264, 274 [9] [209 P.2a 581},
was 5 case of fraud in tho seducement and no? onc of parol evidence to
shot @ promige pr agreoment {nconsistent with the written eontraet.

[ A
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“The majority opinion has thus demonstrably failed to sub-

stantiate its next uiterance {ditto, pp. §-7) that ‘‘The concep- -

“tion of a writing as wholly and intrinsically self-determinative
of the parties’ intent to make it a sole memorial of one or seven
or twenty-seven subjoets of negotiation is an impossible one,”’
eiting § Wigrmore, Evidence (8d od. 1940) section 2431, page

. 108, whose views on the snbject were rejesfed by this eourt as
early as 1908 in Germain Pruii Co.v. J. K. Armsby Co., 153
Cal. 585, 595 [96 P. 319], which, indeed, is also cited by the
majority in the present case. And the example given, that of a
promissory note, is obviously specious. Rarely, if ever, does a
promissory note given by a debtor to his creditor integrate all

- their agreements (that is not the purpose it serves} ; it may or

it may not integrate ell their present contractual rights and

obligations; but relevant to the parol evidence rule, at least un-
til the advent of the majority opinion in this ease, alleged col-
lateral agreements which wonld vary or contradict the terms
and conditions of a promissory note may not be shown by

parol, (Bank of America eto. Assn. v. Pendergrass (1935) 4

Cal.2d 258, 263-264 [6] {48 1.24 659].)

Upon this structure of incorreet premises and uufounded
assertions the majority cpinion arrives at its elimax : The pro-

. nouncement of ‘‘scvera) policies {to] be acceraraodated . . .

[i1n formulating the rule governing parol evidence.” (Italies .

" added.}T Two of the “‘policies’” as declared by the majority

are: Written evidence is more accurate than human mem-
ory®; {rand or unintentional invention by interested witnesses
may well oceur. : ' -

1 submit that these purported *‘ policies™ are in reality two
of the basic end obvious reasons for adoption by the Legislature
of the parol evidence rule as the policy in this state. Thus the
spesnlation of the majority (ditto, pp. 7-9) concerning the
views of various writers on the subjeet and the advisability of
following them in this state is not only superfluous but fBieg
flatly in the face of established California law and poliey. It

It is the Legislatwre of this state which &id the formulating of the
rule povorning parel evidence nearly a contury age when in 1872, 28
previously moted, sections 3625 of the Civil Dode and 1856 of the Code
of Oiril Provedure were adopted. And as already shown herein, the role
hag inea been consistently applied by the courts of -this state. The parel
evidence rule ns thus laid down by the Legistature and applied by the
eourts {8 the policy-of this state. ’

SANhoarh the majority deolare that this first #“policy'’ may he sorved
by cxcloding parol evidemes of agreements thab diveetly contradist the
writing, such contradiction is presisely the offect of the agreoment sought
to be shown by parol in this easc.
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serves only to intreduce unzertainty and eonfusion in a field
of substantive lavwe which was codified and made certain in thiz
state a geniary ago. ’ '
Howevor, despite the law which antil Gie sdvent of the pres-
ent majority onindon has boen firmly and clearly established
in Caiifornia and relied npor by attcrners and courts alike,
that parel evidence may sel be sinnioyed to vary or contradiet
tha terms of a written instrument, the majority now announce
{ditto, p, 8) that such evidenee *‘shonld be exeluded only
when the fact finder is Zkely {0 be misled,'” and that *“The rule
must therefore ke based on the evedibility of the ewidence,”
(Italigs added.) Dut was it not, inter alia, to avoid misleading
the fact finder, and {o further the introduction of only the evi-
dence which is most Likely to be credible (the written docu-

ment}, that the Legialaturn adopled the parol evidenee rule as

a pari of the substantive law of this stata? .

Next, in an effort to implewent thiz newly promulgatecd
erodibility ™’ test, 1he majority opinion ofers a choice of two
Hetandards’™: o, & Cfeertainiy? standard, gueted from the
Uniform Commaercial Code® (ditto, p. 87, and the other &
“patural”’ standard found in the Restatement of Contraets?®
{ditte, 1. 8), and econcludes {ditto, ». 10) that at least for
purposes of the prasent case the *natural®! viewpoint should
preveil, _

Thiz new rulz, nel hitherte reccgnized in California, pro-
vides that proof of & elatmed collntersl oral agreement is ad-
missible if it iy sush an agreement as might aedurelly have
bean made 4 scparale agreement Ly the parties under the par-
tienlar cirammstaness, 1 subinii that this approach opens the
door to wncertainty and confusion. Whe can know what its
limits are? Certainly 1 do not. For exemple, in s application

to this case who eonid be expecied to divine ag "natural’” a

separate oral azrzement belween the perties thai the assign-
ment, absolute and unrestricted ou iis face, was intended by
the parties to be Emited to the Masterzon family t

. Or, assume that ons gives to his relative a promissory note

and that the payee of the nate goes bankrupt. By operation of

4Yf the addittonal terms are zuch that, if zgeeed wpon, they wonld
carfaaly have boen lmeluded in the documeud in the view of tha ecour,
then eeidense of thair aliceed makug woust be kept from the tzier of
fact,?! {Commeat 3, § 2-202; Halies ndded.}

Vs, prood of a eollateral agroement shou'd ba permitted if it *ia
such an agreement & might sateroily b madc ag a separate agreecent
by parties situated ss wore the partics te the wrilton contract. '’ Restate-
ment of Cnatraets, § 249, sabd, (1) {B); itakics added.)

S At
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law the nofe hecomes an asset of the bankruptey. The trustee
attempts to enforce it. Would the relatives be permitted to
testify that by a separate oral agreement made at the tine of
the exseation of the note it was undersicod that should the
payes fail in his business the maker would be exeused from
payment of the note, or that, as here, it was intended that the
benefits of the note wonld be personcl to the payeel I doubt
that trial judges should be burdened with the task of eonjur-
ing whether it would have been *‘natural” under those eir-
“emimstances for such a separate agreement to have been made
by the parties. Yet, under the application of the proposed rule,
this is the task the trial judgze would have, and in essence the
sitvation pregented in the instant case isno different.

Under the application of the codes and the present ease law,
proof of the existence of snch an agreement would not be per-
mitted, ‘‘natural’’ or ‘‘uanatural”’ But eonceivably, as loose
as the new rule is, one judge might deen it natural and ancther
judge vrnatural.*’ And in each instanee the ultimate decision
would have to be made {*‘naturally’’} on a case-by-ease basis
by the appellate courts. )

In an effort to provide justification for applying the newly
proneunced ‘“natural”” rule to the circumstances of the pres-
ent case, the majority opinion next {ditto, p. 9) attempts to
gecount for the silence of the writing in this case concerning
assignability of the option, by asseriing that ‘‘the difficulty of
accomnedating the formalized giructure of a deed to the in-
sertion of collateral agreements makes it less likely that all the
terms of such an agreement were ineluded.”” ‘What diffienliy
would have been involved here, to add the words *‘this option
is nenassignable™? The asserted ** formalized struciuve of a
deed’’ is no formidable barrier. The Legislajure has set forth
the requirements in simple language in seetion 1092 of the
Civil Code. Tt s this: *‘1, A B, grant to G D all that real prop-
erty situated in [naming eounty], State of California, .

> deseribed as follows: [deseribing it].”” To this the grantor de-
siving to reserve an option to repurchase need only so state, as
wits done here, It is & matter of comumon knowledge that col-
latera] agreements (such as the option ¢lause here involved, or

310y porhaps application of the new rule will turn upon the oplaion of
the court {trial or appollate) that it is “*natural’? for one family group

- to agree that in ense of unfriendly approach by a crediter of any of

thetn, then the debtor’s property will be transferabla or assigmable only |
to other mombors of the family, whereas such o scherae might be con-’
gidored less thaz ¢ natueral?”’ for other families to pursue, -
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such as deed restrictions) are frequently inelnded in deeds,
without difficulty of any nature. .

To support further speculation (ditto, p. 10} that ““the res-
ervation of the option might well have been placed in the re-
eorded deed solely to preserve the grantors’ rights against any
possible future purchasers, and this function conld well be

-served withont any mention of the parties’ agreament that the

option was personal,’’ the majority assert that **There is noth-

4ng an the record to indicate that the parties to this family

transaction, through experienee in Jand transsetions or other
wise, had any warning of the disadvantages of failing to put

. the-whole sgreement in the deed.”” (Ttalies added.) The facts

of this ease, however, do not support suel claim of naivete,
The grantor husband (the bankrupt businessman) testified
that as none of the parties were attorneys ““we wanted to con-

_ tact my attorney . . . which we did. . . . The wording in the
‘option was obtained from [the attorney]. . . . I told him whai

ny discussion was with the Sines [defendant grantees] and he

~ wanted . . . alittle time to compose it . . . . And, then this

fthe wording provided by the attoamey] was taken to the title
coinpany at the time Mr, and Mrs, Sine and I went in to com-
plele the transaction.’’ (Italics added.) The witness was an
experienced-businessman who thus demonstrated awareness of
the wisdom of seeking legal guidance and adviee in this busi-
ness transaetion, and who did so. Wherein lies the naive family
transaction postulated by the majority ! )

The majority opinion {ditte, p, 11) then proeeeds on the fal-
lacious assertion that the right to transfer or to assign an op-
tion, if it eontains no provisions forbidding transfor or indi-
eating thut performance involves elements personal to the par-
ties, is u mere disputalle presamption, and in pwrporied sap-
port eites cases nol one of which nvolves an oplion and in
each of which the presumption which was invoked served o
supply o missing but essential sloment of ¢ complete agree-
ment.? As already cmphasized hereinabove, the right of free

“transferability of property, including optious, is one of the

most fundamental {enets of substantive law, and the erucial

2Thng in American Indusicial Sales Corp. ¥, Alrscops, Ine., supTo
(1455) 41 CalBd 393, 397, tie missing cloment was the place of pay-
ment of & note; in Richter v. Unisn Lard eto. Co. {1000} 129 Cql. 2367,
375 [62 P, 821, the missing element was the tiwe of delivery; in Tolicrs
V. Elng (1897) 119 Cah 172, 175176 [51 V. 35), §t was the time of
payment; and in Margind v, Welfschuridt, Jad., supre (1933} 165 Cal.
Apr.2it 182, 200, and Zine v. Ex-Cell-O Garp, (1957) 148 Cal.Apn.2d 56,
73-74 [306 P.2d 1017], it wne the durstion of an spency contizei.

ERTIER 3
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distinction would appear self-evident between sach a basie
right on the one hand, and on ihe other hand the disputable
evidentiary presumptions which the law has developed to sup-
ply terms lacking from a written instrument bot essential e
making it whole and complete. There % no such lock in the
deed and the oplion reservation now af issue.

The watement of the majority opinion (ditte, p. 12) that in

.the absence of & controlling statute the parties may provide
that a contraet right or duty is nontransferable, is of course
true. Equally true is the next assertion (ditto, pp. 12-13) that
¢ gyven when there is no explicit agresment—written or orgl—
that eontractual duties shall be personal, courts will effectuate
a presumed intent to that effect if the eircumstances cii;l‘;}i':a:avae
that performance by 2 substituted person would be different

from that contracted for.”’ But to apply the law of contracts

for the rendering of personal serviees to the reservation of an

option in a deed of real estate calls for a misdirected use of the
rule, particularly in an instrument eontaining not one word
from which sucl “‘a presumed intent to that effec ' eould bo
gleaned. Particularly is the Lolding ohjectionable when the re-
sult is to upset established statutory gnd case low in this state

 that “‘eiremmstances’” shewn by parol may #of be employed to

contredict, add to or detract from, the agrecment of the par-
ties as expressed by them in writing. And once again the
quoted pronvuncement of the majority eonesrning the show-
ing of ‘“‘circumsiances’ hy parol fails to find support in the
cases they cite,® which relate to a patent license agrecment,

185 Farlend Irr. Co. v. Dopplnaisr, supre (1957) 49 Cal2d 208, 288, ~

the covrt in hotding that 4 patent license agrecment was assignable paor-
auant to tho poliey ffcleavly manifested?? by Y the alatutes ju this state
T in favor of the free translersbility of ali types of property, mclud-
ing rights under contracts,”’ statod ¢4'The terms and -purpose of & <on-
tract may show however, that i* was intended to be nonassigonable. Thus
the duiies émposed upos one narty may be of such o personal nature that
their performance by someonse elas would in effcet deprive the-other party
of that for which he bargainéd. The duties in such o sitvafion cannot
e delogated.’? (Citing Lo Bus ¥. Croczinger (1630) 84 Cal 287, 283-
255, which held {p. 286 [24 T 4%, 18 Am.BtRep. 175]) that a contract
to goll grapes from & eertain vinovard wes assignable to the purchaser
of the viseyard, as nothing in the contraet Iangeage exeluded the *¢ iden
of performance by snother,”” and (p. 287) {kere was *‘nothing in {he
naiors or cireumstanses . . . whith shows that the gkill or othnr personal
quality of ithe party was a Fistinetiva charactoristio of the thing stipu-
lated for, or & material inducement fo tha contraet.'")

¥n Prickard v. Kimbell, rupre {1823} 190 Gal. 757, 764-763, next eited
by the majority, fhe writien condroc containcd lampuage showing the
intent that 3t be nonassignalle (as already pointed out hercinabove).
Simmons V. Zimmerman (1804} 144 Cal, 256, 260-281 [79 P. 451, 1 Ann.
Cas. 850], held that a eontract to buy land was sesignable, 23 approval
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held o be assignable sbsent temns indicating a eontrary in-

tent; a contraci to sell grapes also held assignable; a contract
. whizh included language showing the intent that it be non-

amignable; a contract to buy land held to be assignable be-
cause approval of title by the buyer was held not to be u per-
sonal privilege atlaching only to the assigner; and to con-
tracts for personal services.

Neither personal skill nor personal gnalities ean be conjured
as & vequirement for the exercise of the option reserved in the -
deed herc, regardless of how ardent may be the desire of the
parties {the bankrapt husband-optionce and his sister), “to
keep the property in the . . . family.”” Particularly is this

“ {rue when 8 contrary helding would permit the property to be

acquired by plaintiff referee in bankroptey for the benefit of
the creditors of the bankrupt hushand. _
Commeut hardly scems necessary on the convenience to a

bankrupt of such a deviee to defeat his creditors. ITe need
only produee parel testimeny that any options (or other prop-

“erty, for that matter) which he holds are subject to an oral

‘‘pollateral agreement’ with family members (or with
friends) that the property is nontransferable ““in order fo
keep the property in the family !’ or in the friendly group. In

the present ease ithe valune of the ranch which the bankrupi

snd his wife held an option te purchase has “doubtless in-
ercased substantially during the years since they acquired the
option. The initiation of thiz litigation by the trustee in bank-
ruptey to establish his right to enforee the option indicates his
belief that there is substantial value to be gained for the eredi-

tors from this asset of the banlurupt. Yet the mejority opinion

permiis defeat of the trustee nnd of the creditors through the
device of an asserted collateral oral agreement that the option
was ‘‘personal’’ to the barkrupt and nonassignable *“in crder
to keop the property in the family ' [*# '

of titls Ly the huper is not a personal privilege attaching only to the
assignor (the party to whom the eciler apgreed to gcll). Ia Bus v
Grocatnger has already been shovn not to support the majority s proposi-
Lion here. And the last ease which the majority cite, Copkendell v. Jack-
som {1036} 17 CabApp.2d 720, 701 [62 ¥.24 746), invelved a contract
for persoral serriees, atmost wniformly beld o be noanssiruable; it did
#ot deal with o contraet or 2n option fo buy property, wihich ordinarily
imposes no other obligetion on the buyer than to make payment, as does
the optioe now before this court. ]

1444 noted at the ontset of this dissent, it was by means of the bank-
rept’s own tostimony thnt defendants {tho bankrupt’s sister and her
hnsband) sought to show that the option wus personal to the baukrapt
aid thus ol transferable to the trastec ia bankroptey.
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1t also seems appropriate to inquire as to the rights of plain-
tiff wife in the option which she holds with Ler bankrapt hus-
band. Is her interest therein also subject to being shown to be
persopal and pot salable or assignable! And, what ‘'are her
rights and those of her husband in the ranch land itsetf, if
they exercise their option to purchase it$ Will they be free to
thex sell the land 1 Qr, if they profer, may they hold it beyond
{he reach of ereditorsi Or ¢an other members of ““the family"’
claim some sort of restriction en it in perpetuity, established
by parol evidence?

And if defendants sell the land subject to the option, will
ihe new owners be heard to assert that the option is ‘‘per-
sonal’* to the eptionees, ttin order 1o keep the property in the
Afosterson family”’1 Or is that claim “*personal’’ to defend-
ants only ! . :

Phene are only a few of the confusions and inconsistencics
which will arise to plague property owners and, incideutally,

attorneys and title corapanies, who seck to counsel and protect’

them. ,
1 would hold that the irial court ruled correctly on the
proffered parol evidence, and would affirm the jadgment,

MeComb, J., concurred.

PR




LW SFFILITES
SCHULLER AND TRAGERMAN
. . AL FOEMIE FEIOETAL PLAZA
ALT"\A:} :;Zj‘mﬁm EarL WILIHORE BOLLEVARD, Suite 1840
REET T B Kb
£, CALTPORNIA S0034

MORNT EAZR3A)

Kavy 14, 1268

California Law Revision Commission
Schonl of law
Stanford, California

Artention:

Dear Mr. D= Moulivy:

Your mimeographerd lett
to Dean Ignatius ¥. Pa:
Southwestern Universlt
faculty member of the

ay of February 43, 1968 addressed
P ot chool of lLaw of
attention as a

Une area which

has been pariiouiarly perplexing to studsots
and apparently aise o praciit innars as well ig the appli-
cation of the Parole Evidewcs Rule by the California
courts. Ir has b 6ﬁ wmyr Unrqvnel sxperience thab the Rule
has oot been app 1 ! ggves oI censlstency and re-

t‘ﬁ’T.i

!

evaluation and
£o be in order. :
223, with stroug 91
¥ebruary &, 196% E

ps 7o clariticatlon appears
“or exsmple Mastayson vs. Sine, 68 AC
by Jusrice Burke. (pecision dated

Very trulv yuur&
4 v
bty

EARE SCHULLER

ES:i



